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THE REVOLVING DOOR: THE EFFECT OF
EMPLOYMENT DISCRIMINATION

AGAINST EX-PRISONERS
[A]fter subjecting individuals to all the horrors of the [penal] system we continue to pronounce a curse on them if they make an
honest attempt to function in the community. In our society the
ability to work is the benchmark by which an individual is judged.
And just as clearly, we have succeeded in erecting numerous legal,
administrative and customary obstacles to persons who have any
kind of a record
Samuel Dash, Chief Counsel to the Senate Select Committee
on Campaign Activities.'
Prejudices and legal barriers combine to deny employment opportunities to ex-prisoners. Prisoners are told that rehabilitation is a major goal of the correctional system, and that upon release they should
seek employment and become contributing members of society.'
However, when ex-prisoners attempt to find jobs they are met with almost insurmountable barriers from both the public and private sector.
Both judicial and legislative remedies must be utilized to remove
the barriers to employment which the ex-prisoner faces. The clear judicial trend is to require those employers who consider conviction records as a factor in hiring decisions to scrutinize the circumstances of
each particular case, and not to disqualify applicants solely on the existence of a record. The legislative trends favors a similar removal or
reduction of employment restrictions on those with criminal records.
This note will first briefly explore the general effects of incarceration on employability, and then will review and analyze the major judicial remedies for employment discrimination against ex-prisoners, specifically Title VII of the 1964 Civil Rights Act, and the equal protection
1. Dash, Forewordto H. MILLER, THE CLOsED DOOR: THE ErFECr OF A CRIMat iv-v (1972)
(report issued by the Institute of Criminal Law and Procedure of the Georgetown Umversity Law Center) [hereinafter cited as MLLER].
2. For example, the 1970 Declaration of Principles of the American Correctional
Association states that "'t]he correctional process has as its aim the reintegration of
the offender into society as a law-abiding citizen" (Principle VII). AmEEcAN BAR
iNAL RECOED ON EMPLOYMENT WiTH STATE AND LOCAL PtBLIC AGENCIES

ASS'N AND CoUNCIL OF STATE GOVmRNMENTs, COMPENDIUm OF MODEL C1IEECTIONAL

LEGISLATON AND STANDAREDS at X-76 (1972).
Crime, 20 CRIME & DELiN. 233, 236 (1974)

But see Jordan, The System Propagates
"The system does not rehabilitate. In
most states 95 percent of prison costs is spent for custodial care-for guards and guns;
the leftovers are doled out to counseling and job training."
[1403]
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and due process clauses of the Fourteenth Amendment. Next, the note
will analyze significant legislative remedies, including Hawaii's new
statute prohibiting discrimination against ex-prisoners in private employment; legislation in Florida, Washington, Connecticut, and the District of Columbia regarding the removal of mandatory restrictions
against ex-prisoners in public employment; and guidelines prepared by
human rights commissions in Washington, Minneapolis, New York
City, Los Angeles, and San Francisco, warning employers of the potential discriminatory effects of inquiries concerning job applicants' criminal records. Finally, the note will outline a possible approach for employers formulating hiring standards for ex-prisoners.
Effects of Incarceration on Employability
Once caught up in the criminal corrections system people are often trapped in a cycle which leads inexorably to eventual return to a
correctional institution. Employment can be the deciding factor in
breaking this cycle. Unfortunately, however, the employment situation
both inside the prison and outside in the community offers little help
to ex-prisoners. The combination of the racial and class background of
most ex-prisoners and the legal and moral stigma of a conviction record precludes the majority from finding meaningful employment of any
kind. Faced with such a bleak economic situation, and given the selectivity of the American criminal justice system,' it is not surprising that
many ex-prisoners find themselves in the revolving door of recidivism.
Pre-Release Employment Picture
Since most prison inmates are relatively unskilled prior to incarceration,4 vocational training inside the prison becomes central to any
real change in employability. However, few prisons offer any meaningful job training, and most of the work actually done inside the insti3. As in many other countries the selectivity of our criminal justice system corresponds most closely to the relative class and racial status of those who commit different crimes. The public system concentrates on crimes committed by the poor, while
crimes committed by the more affluent are left to private auspices or not even considered
crimes at all. For an excellent discussion of this duality of the American criminal justice system, see Gordon, Capitalism, Class, and Crime in America, 19 CRIME & DELIN.
163 (1973).
4. Ex-prisoners are drawn from and end up in the lowest paying jobs and lowest
status occupations. "An article in the January 1971 issue of the Labor Department's
Manpower magazine pointed out that the work experience of 43 percent of all offenders
has been limited to that of un-skilled laborers or service workers, as compared to 17
percent of other persons in the labor force. Similarly, only 18 percent of offenders have
twelve or more years of education as compared to 45 percent of others." J. HuNT, J.
BOWERS, & N. MILLER, LAWS, LICENSES AND THE OFFENDER'S RIGHT TO WoRK 2 n.*
(1973).

May 1975]

DISCRIMINATION AGAINST EX-PRISONERS

1405

tution is maintenance work which adds little to the inmate's skills in
terms of future employability. 5
Only a small percentage of the inmates in federal and state institutions have jobs in prison industries. The Federal Prison Industries
Corporation reports that 5,478 of the 20,948 federal prisoners are employed by the corporation. 6 In California only 2,000 of the 20,000
state inmates work in the prison industries. 7 Moreover, prison industry
jobs almost uniformly offer little more than miniscule wages' and repetitious drudgery; 9 the job skills used are largely irrelevant to employment in the outside world. A Federal Bureau of Prisons reported acknowledges that only about one-fourth of released inmates find jobs
related to their prison work or training-and most of these are in fact
unskilled jobs.' 0 A California Assembly Office Research report on
prison industry was even bleaker: there was no evidence that the skills
and habits learned in the institutions had any real world value, and the
report concluded that the employment provided by the prisons was little
better than idleness.' 1 Though the inmate does not benefit either financially or vocationally from employment in prison industry, however,
the prison systems-both federal and state-do profit from convict la12
bor.
5. For example, in California, out of a prison population of 20,000, the largest
number of inmate jobs, some 11,000, are for institution upkeep. Two-thirds of the
11,000 so employed receive no pay at all, and the majority of the remaining one-third
receive an average of from two to six dollars a month. I. MrrFoRD, KuNm AND USUAL
PUmISHMENr: THn PRISON BUSINEss 181, 191 (1973) [hereinafter cited as MITFORD].
6. Id. at 197; BUREAU OF THE CENSUS, U.S. DE,'T OF COMMERCE, STATISTICAL
ABSTRACT OF TIE UNTED STATES 163 (1973).
7. MrroRD, supra note 5, at 191.

8. The pay rates for inmate workers in the federal prison industries range from
190 to 470 an hour. Id. at 197. The comparative rate for state prisoners is even
lower with the pay scale for inmate workers in California from 50 to 190 an hour.
Id. at 190 n.*.
9. California prison inmates at San Quentin operate the only cotton mill in the
state and inmates at Folsom pit peaches by hand in the canning enterprise and make
license plates. OTFICE OF RESEARCH, CALFORNIA ASSEMBLY, REPORT ON THE ECONOMIC
STATUS AND REaBLITATnON VALUE OF Tim CALIFORNIA CORRECTIONAL INDUSTRIES 6

(1969).
10. FEDERAL BUREAU OF PRIsONS, PRE-RELEASE GUIDANCE CENTER STUDY 7
(1965), cited in R. GOLDFARB & L. SINGER, AFTER CONVICTION 630 & n.87 (1973).
11. OFFICE OF RESEARCH, CALIFoRNIA ASSEMBLY, REPORT ON THE ECONOMIC
STATUS AND REHABIUTATION VALUE OF THE CALIFORNIA CORRECTIONAL INDUSTRIES 4

(1969).
12. For example, the Federal Prison Industries Corporation's profits on sales in
1970 were 17% (the average profits for all United States industries are 4.5%) with a
gross of $896 million over a 35 year period. States show similar profits from their
prison industries. For instance, prison industries in California annually gross about $13
million and those in Texas gross about $7 million. MrrFoRD, supra note 5, at 192,

196-97.
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Post-Release Employment Picture
The employment picture is little better after the inmate's release
from prison. Both public and private employment prospects for the
ex-prisoner are poor. Formal placement assistance is inadequate or
nonexistent; parole officers are notoriously overworked and usually
have no job development training. There is no organized effort to provide officers with current and comprehensive labor market data. In
fact, roughly 80 percent of release prisoners who do manage to secure
employment find their jobs through relatives and friends.1 3
A 1971 study of public employment prospects concluded that
"government does not hire ex-convicts in any meaningful full-time positions. Security clearance, civil service regulations and policies as now
constituted dictate against the employment of ex-convicts."' 14 Another
recent study revealed that approximately 10 percent of the state and
20 percent of the counties and municipalities specifically exclude from
public employment individuals with criminal offenses; one-fifth of the
governmental jurisdictions exclude persons guilty of infamous or notoriously disgraceful conduct; one-third of the jurisdictions are authorized
to exclude
applicants merely on the ground that they are considered
"unfit."' 5 This latter study found very few jurisdictions with a statutory
policy of not excluding applicants with criminal records, and even in
those few jurisdictions the statutes only slightly ameliorated the problem. 16
Licensing statutes that discriminate against persons with criminal
records provide an additional government-imposed barrier to ex-prisoners. Nationwide, there are well over 4,000 state-required ocupation
licenses, I7 and one survey found that eligibility in as many as half of
these may be affected by a criminal record.' 8 Ironically, ex-prisoners
often are thus ineligible for licenses for occupations learned in prison
or through government training programs. Furthermore, unless the
statute specifically provides otherwise, courts seem unconcerned with
13. G. POWNALL, EMPLOYMENT PROBLEMS OF RELEASED PRISONERS 188-89
(1969) (report prepared for the Manpower Administration, U.S. Dep't of Labor).
14. TECHNICAL DEVELOPMENT CORP., INMATE REHABILITATION PROGRAM STUDY

69 (1971), cited in Meltsner, Caplan & Lane, An Act to Promote the Rehabilitation
of Criminal Offenders in the State of New York, 24 SYRACUSE L. REv. 885, 888 & n.13
[hereinafter cited as Meltsner].
15. MILLER, supra note 1, at 37.

16. Id. at 44.
17. Id. at 50.
18.

U.S. DEP'T OF LABOR, OCCUPATIONAL LICENSING AND THE SUPPLY OF NONPRO-

MANPOWER 6 (Manpower Research Monograph No.
MILLER, supra note 1, at 50 & n.6.
FESSIONAL

11, 1969), cited in
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the question of whether the crime is in any way actually relevant to
the license denial. 9
The ex-prisoner faces similar widespread discrimination from the
private employer. National studies indicate the reluctance to employ
ex-prisoners, and note that most of the employers willing to hire exprisoners would consider them only for relatively unskilled work.2 °

Bonding requirements provide an additional barrier, since employers
are often obligated by arrangements with bonding companies to avoid
hiring ex-prisoners.Y

A criminal record may also preclude membership in labor unions
or apprenticeship programs. 22 In addition, many labor contracts expressly permit the employer to discriminate against ex-prisoners in hiring and discharge policies; the main avenue of recourse, labor arbitration hearings, offers only mixed relief to grievants with criminal rec23
ords.
In light of all these obstacles to employment it is not surprising
19. Note, Employment of Former Criminals, 55 CORNELL L. Rnv. 306, 309
(1970). See also Stacy, Limitations on Denying Licensure to Ex-Offenders, 2 CAPrrAL
U.L. R-nv. 1 (1973).
20. Meltsner, supra note 14, at 890.
21. Id. at 892.
22. MImLER, supra note 1, at 51.
23. See generally M. StoNE, DUE PRocEss IN LABOR ARrrRATON (1972) (reprinted from the proceedings of the New York University Twenty-fourth Annual Conference on Labor); Kovarsky, Civil Rights & Arbitration, 1974 WASH. U.L.Q. 59.
With an organized work force of over 15 million and with arbitration clauses in well
over 90% of contracts, arbitration decisions affect the lives of millions of workers.
Stone and Kovarsky discuss various factors common to arbitration decisions and the limitations of arbitration. A major problem inherent in the arbitration system is the institutional character of the very process itself with company and union being the parties
of interest and the individual employees being in effect third-party beneficiaries. Thus,
as a general rule, the individual has no standing in arbitration, does not participate in
the selection of the arbitrator, and usually is precluded from invoking arbitration procedures against the wishes of the union unless the union breaches its duty of fair representation. This is an especially crucial limitation in the area of employability of those with
criminal records for the applicant-employee is often trying to upset a pattern of discrimination formed by both of the institutional partners in the collective bargaining agreement. Another problem is that arbitrators do not necessarily follow legal rules of evidence nor rely on prior relevant determinations in making their decisions. Individual
arbitrators often hold the exact opposite of each other in virtually identical fact situations. For instance, one arbitrator will say that an employee's discharge for failing to
list his criminal record was improper since the omission was not material to the
grievant's eligibility for the job, while another arbitrator will state categorically that discharge for a similar reason was justified because an employer is entitled to a full and
honest disclosure as to an employee's arrests and convictions. Compare Dart Indus.,
Inc. v. Railway Workers, Local 1902, 56 BNA Lab. Arb. Rep. 799, 805 (1971), with
Branch Motor Exp. Co. v. Freight Drivers, Local 557, 52 BNA Lab. Arb. Rep. 451
(1969).,

1408
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to find that ex-prisoners have a dismal employment history. A national
study of federal releasees found that ex-prisoners have a high unemployment rate, are more likely to be employed only part-time, work
in unskilled or semi-skilled occupations and have a median income that
24
is half that of the labor force as a whole.
Judicial Approaches to Employment Discrimination
Against Ex-Prisoners
Title VII of the 1964 Civil Rights Act
Title VII of the 1964 Civil Rights Act provides that it is an unlawful employment practice for an employer:
(1) to fail or refuse to hire or to discharge any individual, or
otherwise to discriminate against any individual with respect to his
compensation, terms, conditions, or privileges of employment, because of such individual's race, color, religion, sex, or national origin; or
(2) to limit, segregate, or classify his employees or applicants for
employment in any way which would deprive or tend to deprive
any individual of employment opportunities or otherwise adversely
affect his status as an employee, because
of such individual's race,
25
color, religion, sex, or national origin.
A 1972 amendment to Title VII expanded the definition of employer
to include state and local governments as well as private employers.2"
Since a disparate percentage of minorities have criminal records,
due in large part to the institutionalized racial and class prejudices present in American society, the use of such records as a bar to employment operates as a "built-in headwind" for members of minority
27
groups.
Griggs v. Duke Power Co.
The courts and the Equal Employment Opportunity Commission
24.

(1969).
25.
26.

G.

POWNALL,

EMPLOYMENT

PROBLEMS

OF

RELEASED

PRIsoNERs

48-55

42 U.S.C. § 2000e-2(a) (1970), as amended (Supp. III, 1973).
Id. § 2000e(b) (Supp. II, 1973).

27. Blacks suffer 35% of all arrests nationally for the seven "Index Crimes" (willful homicide, forcible rape, aggravated assault, robbery, burglary, larceny (of more than
$50) and motor vehicle theft) while comprising only 11% of the population. FEDERAL
OF INVESTIGATION, UNIFORM CRIMm
REPORTS FOR THE UNITED STATES 133
(1973). Similarly, studies show that convictions of blacks come to three or four times
their proportion in the population and blacks comprise about one-third of all prisoners
BUREAU

in the United States. Wolfgang & Cohen, The Convergence of Race and Crime, in RACE,
CRIME, AND JUSTIcE 74 (C. Reasons & J. Kuykendall eds. 1972).
In addition, "[nlonwhites serve much longer sentences than whites convicted of the same crime. Federal
Bureau of Prisons records show that in 1970 the average sentence for whites was 42.9
months, compared to 57.5 months for non-whites." MrrFoRD, supra note 5, at 76.
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(EEOC), the administrative agency charged with enforcement of Title
VyI,25 generally base their determination of whether employer policies
are racially discriminatory on the tests pronounced by the United States
Supreme Court in Griggs v. Duke Power Co. 29 In Griggs, black employees of a power company brought a class action alleging that their
employer was violating their civil rights by requiring a high school diploma and satisfactory intelligence test scores for certain jobs.. As
these jobs had previously been limited to white employees, the result
of the prerequisites was to preserve the effects of the employer's past
racial discrimination. The Supreme Court used a two-step approach
to determine whether the employment practice was prohibited by Title
VII.
The first question was whether the practice discriminated against
any person or group on the "basis of racial or other impermissible classification." The Court noted that "[t]he Act proscribes not only overt
discrimination but also practices that are fair in form, but discriminatory in operation." 30 Thus, the Court found that the requirements of
a high school diploma and intelligence tests, even though racially neutral on their face and adopted in good faith with no intent to discriminate, did in fact discriminate against blacks in that the requirements
rendered ineligible a disproportionate number of blacks.
The second question was whether the practice bore a "demonstrable relationship" to successful performance of the job. The Court
stated that "[tihe touchstone is business necessity. If an employment
practice which operates to exclude Negroes cannot be shown to be related to job performance, the practice is prohibited."3 1 The Court
found that neither the 'high school diploma nor the general intelligence
test demonstrated the necessary relationship.
The Concept of De Facto Discrimination
Since the decision in Griggs the concept of de facto discrimination
has been used to challenge such apparently neutral employment policies as wage garnishment, 3 s internal promotions, 3 and refusals to hire
28.

The EEOC investigates charges alleging unlawful employment practices and

if it finds reasonable cause to believe that the charge is true the commission endeavors
to eliminate the unlawful practice by informal methods of conciliation. Litigation may
be instituted by the EEOC or by the charging party in cases in which the EEOC dismisses the charge or fails to achieve conciliation within specified time periods. 42
U.S.C. § 2000e-5 (1970), as amended (Supp. IlI, 1973).
29. 401 U.S. 424 (1971).
30. Id. at 431.
31. Id.
32. Johnson v. Pike Corp. of America, 332 F. Supp. 490 (C.D. Cal. 1971).
33. Gates v. Georgia-Pacific Corp., 492 F.2d 292 (9th Cir. 1974).

1410
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women with illegitimate children.34 In invalidating these policies the
courts have relied primarily on evidence showing the disproportionate
impact of practices on minorities.
The Scope of Business Necessity
Although Griggs indicated that a policy that had a discriminatory
impact might be justified on grounds of business necessity, most courts
and the EEOC have tended to give this exception a narrow reading.
For example, in United States. v. Bethlehem Steel Corp. the Second
Circuit stated that "[n]ecessity connotes an irresistible demand."3
In
order to be valid, the practice "must not only directly foster safety and
efficiency . . . but also be essential to those goals . . .
If the legitimate ends of safety and efficiency can be served by a reasonably available alternative system with less discriminatory effects, then the present
policies may not be continued." 6 Similarly, the district court in Johnson v. Pike Corp. of America3 7 held that [tjhe ability of the individual
effectively and efficiently to carry out his assigned duties is, therefore,
the only justification recognized by law."3 The Johnson decision also
made it clear that business necessity does not encompass such matters
as inconvenience, annoyance or expense to the employer.3 9 Likewise,
4 ° the Fourth Circuit stated that:
in Robinson v. LorillardCorporation
[t]he test is whether there exists an overriding legitimate business
purpose such that the practice is necessary to the safe and efficient
operation of the business. Thus, the business purpose must be sufficiently compelling to override any racial impact; the challenged
practice must effectively carry out the business purpose it is alleged to serve; and there must be available no acceptable alternative policies or practices which would better accomplish the business purpose advanced, or
4 accomplish it equally well with a lesser
differential racial impact. 1
Arrest Records-Gregory v. Litton Systems, Inc.
The two-step approach used by the Supreme Court in Griggs was
anticipated by a federal district court in California in Gregory v. Litton
Systems, Inc. ,41 the leading case dealing with employment discrimina34. Andrews v. Drew Municipal Separate School Dist., 371 F. Supp. 27 (N.D.
Miss. 1973).
35. 446 F.2d 652 (2d Cir. 1971).
36. Id. at 662.
37. 332 F. Supp. 490 (C.D. Cal. 1971).
38. Id. at 496.
39. Id.
40. 444 F.2d 791 (4th Cir. 1971).
41. Id. at 798.
42. 316 F. Supp. 401 (C.D. Cal. 1970), modified on other grounds, 472 F.2d 631
(9th Cir. 1972).
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tion against persons with arrest records. The case was brought by a
black job applicant who alleged discrimination by Litton for withdrawing an offer of employment solely because of his past history of fourteen arrests. Litton's policy with respect to arrest records was objectively applied and enforced without reference to race, color, religion,
sex, or national origin. The court ruled, however, that the employer
was violating Title VII by its refusal to hire applicants with prior histories of arrests without convictions, since the policy had the foreseeable
effect of denying black applicants an equal opportunity for employment.
With regard to practices "fair in form, but discriminatory in operation, '43 the Gregory court asserted that in proportion to their total
numbers blacks are arrested substantially more frequently than whites,
and therefore any policy that disqualifies prospective employees solely
because of their arrest records discriminates in fact against black applicants.4 4 The court found that discrimination existed even though the
company's policy was objectively and fairly applied as between applicants of various races, and that good faith in the origin or application of
the policy is not a defense. "An intent to discriminate is not required
to be shown so long as the discrimination shown is not accidental or
inadvertant. '45
The court further held that the discrimination inherent in such a
policy is not excused or justified by any business necessity. The court
found no evidence that persons who have been arrested a number of
times can be expected to perform less efficiently or honestly than other
employees. "Thus, information concerning a prospective employee's
record of arrests without convictions, is irrelevant to his suitability or
'4 6
qualification for employment.
The court enjoined the employer from questioning job applicants
either verbally or through written forms as to prior arrests which did
not result in convictions, and from seeking, obtaining or considering
from sources other than the applicant, information which was not a matter of public record concerning arrests not resulting in conviction. The
injunction also barred the employer from using any arrest record not
involving a conviction as a factor in determining any condition of employment. The company was not enjoined, however, from obtaining
information on public record provided that such data alone was not
used as a factor in determining any condition of employment.4 7
43.
44.
45.
46.
47.
are often

Griggs v. Duke Power Co., 401 U.S. 424, 431 (1971).
316 F. Supp. at 403.
Id.
Id.
The court in Gregory failed to take notice of the fact that criminal records
incomplete and misleading. Many criminal records do not reveal dispositions.

1412
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Nothing contained in the injunction precluded the company from complying with any requirement of national security clearance regulations
or prohibited the company from using information concerning criminal
convictions.
Conviction Records-Carter v. Gallagher
While the Gregory decision established the illegality of using mere
arrest records to disqualify minority applicants, the situation with regard
to conviction records is not as clear cut. The case most often cited
in this area is Carter v. Gallagher,4 8 a class action brought on behalf
of minority groups for injunctive and declaratory relief in regard to alleged discriminatory hiring practices by the Minneapolis fire department. The action was brought under the Civil Rights Act of 1866,11
but it relied heavily on a Title VII analysis and the decision in Griggs.
In Carter, the Eighth Circuit Court of Appeals approved the deletion from the civil service application of any reference to the applicant's
arrest record and noted that both parties agreed that "a conviction of
a felony or misdemeanor should not per se constitute an absolute bar
to employment." 50 The court was, however, persuaded by the defendant's argument that "applicants' conviction records, at least in cases of
aggravated offenses and multiple convictions, may have a bearing on
the suitability of an applicant for a fire department position both from
the standpoint of protecting fellow firemen and the public." 51 This position represented a modification of the more liberal district court ruling, which proscribed consideration of any past felony conviction more
than five years old and misdemeanor convictions more than two years
old."2 Apparently, however, the court of appeals let stand the district
court holding that permitted rejection of an applicant with a conviction
record only upon a written finding by the civil service commission, after
notice to the applicant and an opportunity to respond in writing, that
"acts upon which such convictions were based, considering the circumstances in which it occurred, involve behavior from which it can be reasonably inferred that such applicant cannot adequately fulfill the duties
of a fire fighter with the Minneapolis Fire Department." 3
In addition, there is little uniformity among the states as to recordkeeping practices, degree of processing various offenses, or terminology utilized to identify a given offense.
On top of this it is unlikely that an average employer will adequately understand the
legal meaning of charges and dispositions. See MILLER, supra note 1, at 147-67.
48. 452 F.2d 315 (8th Cir.), cert. denied, 406 U.S. 950 (1972).
49. 42 U.S.C. §§ 1981, 1983 (1970).
50. 452 F.2d at 326.
51. Id.
52. Id. at 320, 326.
53. Id. at 327.
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Numerous EEOC decisions follow the rationale of Griggs, Gregory and Carter in dealing with employment discrimination against minority ex-prisoners. 54 These decisions, while involving varying fact situations, uniformly hold that an employer engages in an unlawful employment practice by maintaining a policy of automatically discharging
or refusing to hire persons with conviction records when two factors
are present: (1) Statistics showing that a disproportionate percentage
of minority persons in the employer's hiring area have conviction records; (2) Absence of a showing by the employer that such a policy
is necessary to the safe and efficient operation of its business.
The EEOC requires a case by case approach which takes into account the type of charge, the person's immediate past employment history, the particular circumstances surrounding the case, and the job relatedness of the conviction. The Commission's language in Decision
No. 72-1460 is indicative of the general thrust of EEOC decisions in
this area:
In our view Title VII... makes it unlawful to discharge or refuse
to employ a minority-group person because of a conviction record
unless the particular circumstances of each case (e.g., the time, nature and number of the convictions and the employee's immediate
past employment record) indicate that employment of that particular person for a particular job is manifestly inconsistent with the
safe and efficient operation of that job. 55
Evaluation of Title VII Approach
The Title VII requirements interpreted in Griggs introduced a
new concept of discrimination.5" The traditional concept allowed employers to translate the discriminatory treatment of minorities in other
parts of society into limitations on employment opportunities. For example, in Griggs the employer's requirement that employees have high
school diplomas, though applied equallyr to both blacks and whites,
meant in fact that fewer blacks were hired since a smaller relative percentage of blacks have high school diplomas. Thus, the requirement
spread the effect of discrimination in education into the employment
54. See, e.g., No. 74-89, CCH EEOC DEC. 1 6418 (1974); No. 73-0257, CCH
EEOC DEc. 6372 (1973); No. 72-1497, CCH EEOC DEc. 6352 (1972); No. 721460, CCH EEOC DEc. 6341 (1972).
55. No. 72-1460, CCH EEOC DEc. 6341, at 4621 (1972).
56. For general discussions of Title VII and the changing concept of discrimination, see Bernhardt, Griggs v. Duke Power Co.: The Implications for Private and Public
Employers, 50 TEXAs L. REv. 901 (1972); Blumrosen, Strangers in Paradise: Griggs v.
Duke Power Co. and the Concept of Employment Discrimination, 71 MIcH. L. Rrv.
59 (1972); Cooper & Sobel, Seniority and Testing Under FairEmployment Laws: A
General Approach to Objective Criteria of Hiring and Promotion, 82 HARv. L. Rnv.
1598 (1969).
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field. Such a policy did not violate the traditional "equal treatment"
concept of discrimination and served to insulate employment practices
from social and economic problems of the society as a whole.
The Griggs decision changed the ground rules by measuring discrimination in terms of adverse consequences inflicted on minorities,
regardless of how the result is achieved. Discrimination is defined in
terms of consequences, not motive; effect, rather than purpose. The
Court in Griggs held that it is just as much a violation of Title VII
to impede the advancement of minorities with barriers unrelated to job
performance as it is to discriminate directly and deliberately. The
Gregory decision foreshadowed and exemplified this point in Griggs;
the Gregory court found that minorities were more likely to have arrest records than were white applicants, and therefore held that arrest
records alone could not be used in determining the applicant's job qualifications.
The innovative application of Title VII in Griggs and Gregory presents a definite breakthrough in ending the de facto discrimination
caused by employment policies neutral on their face but discriminatory
in effect. Griggs and Gregory make clear that an employer's good
faith intent is not controlling and that the inquiry must be directed to
the actual consequences of the employment practice. Once the applicant has shown that the challenged practice has an adverse impact on
a group protected by Title VII, the burden shifts to the employer to
show that the practice has a direct relationship to the employment.
The rationale of Griggs and Gregory underlies the decisions in
Carter v. Gallagher and the EEOC cases noted which preclude the use
of conviction records as an absolute bar to the employment of minority
ex-prisoners because of the disparate impact on minorities. Inquiries
about convictions are not barred altogether, but in order to avoid racial
discrimination employers must limit their questions to relevant convictions and must inquire into the circumstances behind the conviction before assuming that it is relevant to the applicant's qualifications. In
addition, Carter appears to approve certain due process safeguards, including notice to the applicant, an opportunity to respond in person or
in writing, and a written finding by the Civil Service Commission, before applicants can be rejected because of their conviction records.
While Title VII is an extremely useful remedy in combating employment discrimination against ex-prisoners it is not without limitations. Title VII applies only to groups protected by the 1964 Civil
Rights Act and specifically deals with discrimination based on race,
color, religion, sex or national origin.5" In addition, there can be prob57.

For a discussion of how the Supreme Court's decision in Trafficante v. Metro-

politan Life Ins. Co., 409 U.S. 205 (1972) (allowing whites to challenge racially oni-
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lems both in establishing a prima facie case of racial discrimination and
in delineating the scope of business necessity.
Most decisions have held that statistical evidence of a disproportionate percentage of minority persons in the employer's hiring area
have conviction records is sufficient to establish the unfair impact of
a policy of not hiring those with criminal records, thus shifting the burden to the employer to prove that the subject policies are founded on
business necessity." However, not all courts find this kind of statistical
evidence adequate to demonstrate a prima facie case of racial discrimination. For example, the district court in Green v. Missouri Pacific
Railroad Co5 9 held that such general statistical information must yield
to an employer's records which indicated that the policy does not have
an adverse impact on blacks when the total number of black applicants
is considered.60 Such reasoning overlooks the obvious likelihood that
the company's discriminatory reputation in the black community dissuaded other blacks with arrest or conviction records from applying for
employment in the first place. Similarly, the district court in Richardson v. Hotel Corp. of America61 held that the black applicant denied
a job because of his conviction record had failed to show racial discrimination since the hotel followed the same policy with respect to
white bellmen. 62 Clearly this reasoning is contrary to Griggs's prohibition of practices "fair in form, but discriminatory in practice."
There are also problems with respect to the scope of business necessity. As previously noted, the majority of the courts that have considered the question hold that the business purpose must be overriding,
legitimate, non-racial and essential to the safe and efficient operation
of the enterprise.0 3 Such an interpretation would seem to preclude any
across-the-board ban on the hiring of ex-prisoners under the guise of
business necessity. However, the district court in Green v. Missouri
Pacific Railroad Co. 4 ruled that the employer's policy against hiring
persons with any criminal convictions other than minor traffic offenses
was based on sound business necessity and upheld the employer's denial of employment as a clerk to a black applicant who had been convicted of refusing military induction. The court accepted the comented practices) suggests that white ex-addicts may be allowed to raise a Title VII challenge to discrimination against them, see Note, Employment Discrimination Against
RehabilitatedDrug Addicts, 49 N.Y.U.L. REv. 67, 72-73 (1974).

58. See cases cited note 54 supra.
59. 381 F. Supp. 992 (E.D. Mo. 1974).
60. Id. at 995-96.
61. 332 F. Supp. 519 (E.D. La. 1971), affd mem., 468 F.2d 951 (5th Cir. 1972).
62. Id. at 521.
63. See text accompanying notes 35-42 supra.
64. 381 F. Supp. 992 (E.D. Mo. 1974).
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pany's arguments that "[tihe prevention of cargo theft, theft of company property, refusal to comply with employment directives, and the
employment disruption caused by recividism ' 65 establish that the policy
of not hiring any ex-prisoners is based on sound business necessity.
The relationship of a conviction for refusing military induction to
the above factors seems very tenuous but the court's finding points to
the ease with which employers may be able to shield themselves behind
the generalities of business necessity. Similarly, the district court's reasoning in Richardson v. Hotel Corp. of America66 leaves much to be
desired. The decision did discuss business needs and appeared to indicate that an employer should consider only convictions relevant to the
job in question.6" However, the court misused the business necessity
test by pointing to evidence about recidivism among former offenders
to support the company's position. 8 Such general allegations that persons with conviction records have a higher incidence of future criminal
conduct are certainly not what the Court in Griggs meant by a "manifest relationship to the employment in question." 69
Thus, though in theory the employer has the burden of proving
business necessity, in practice it is often the ex-prisoner who must show
his fitness for employment despite his record. The burden should be
on the employer to prove that specific jobs require the discriminatory
selection practice and to establish specific job-related standards relevant to performance in those jobs. Unfortunately, most employers
have not identified the elements of satisfactory job performance in their
organizations, nor have they made a systematic study of the duties of
these jobs, a prerequisite to formulating job performance criteria.7 0
In addition to these general problems with the current Title VII
approach, the decisions in Gregory, Carter, and the EEOC cases all
have certain inherent limitations. For instance, while Gregory precludes employers from using arrest records alone as a bar to employment, the court did not preclude employers from using information on
public record as long as such data by itself is not the deciding factor
in determining any condition of employment. This holding is inadequate in at least two respects: it fails to take into account the fact that
public record information is often misleading and incomplete; 71 and it
65. Id. at 997.
66.

332 F. Supp. 519.

67. The court accepted the company's argument that the position of bellman was
a security sensitive one and hotel policy was to reject from these positions applicants
with serious property-related convictions. Id. at 521.
68. Id.
69. Griggs v. Duke Power Co., 401 U.S. 424,432 (1971).
70. Bernhardt, Griggs v. Duke Power Co.: The Implications for Private and
Public Employers, 50 TExAs L. Rav. 901, 905 (1972).
71. See note 47 supra.
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fails to provide procedural safeguards to enable the applicant to cor-

rect or up-date any public record information the -employer may have
and to ascertain whether the employer is considering other factors be-

yond the arrest record, as required.
The Carter decision seems to approve certain procedural due
process safeguards but the reviewing standards established are too

broad and unspecific. All "aggravated offenses" and "multiple convictions" may be considered as bearing upon an applicant's fitness as a
fire fighter.7 2 Furthermore, the decision makes no provisions for allowing applicants to present witnesses in their behalf or to be represented by counsel.
Likewise, the EEOC, while often more responsive than the courts
in its application of Title VII to those with conviction records, has inherent limitations. 3 One is that an individualized piecemeal approach
cannot meet the needs of the hundreds of thousands of minority persons in this country with conviction records. Another is the often
lengthy period of time between the initial filing of a complaint with
the agency and its final resolution. A favorable ruling several years
after being discharged or refused employment because of a conviction
record can be a hollow victory to an unemployed or underemployed
ex-prisoner.

Fourteenth Amendment
Equal Protection
In addition to Title VII, the equal protection and due process
clauses of the Fourteenth Amendment provide another remedy for
combating employment discrimination by state and local governments
against ex-prisoners. The equal protection clause prohibits the states
72. 452 F.2d at 326.
73. On the whole EEOC-FEP (state Fair Employment Practice agencies) decisions in this area are fairly liberal. On appeal to the courts, however, favorable decisions may be dramatically reversed. For example, in Milwaukee & Suburban Trans.
Corp. v. Wisconsin Dep't of Indus., Labor & Human Rel., 6 CCH Emp. Prac. Dec. 6319
(Wis. Cir. Ct. 1973), the state FEP agency finding that a black bus driver had been
improperly discharged from his job due to a conviction record was reversed by a state
court which found that there was insufficient evidence to show that the discharge resulted from racial discrimination. The FEP had based its ruling on Griggs and Gregory
but the state court held that the "use of the Griggs principles by the department in this
case is questionable, for the consequence is to nurture criminality." Id. at 6322. The
court then voided the FEP order prohibiting employer use of arrest records and convictions of a period more remote than five years for felonies and two years for misdemeanors for any employment purpose saying that such a policy "constitutes the grant of a
conditional pardon by the Department as it relieves the defendant of the legal consequence of the stigma of a felony conviction which has always been considered to be a
crime deterrent." Id. at 6324 (emplasis added). See also 8 CCH EwM. PRAC. DEC.
9831, at 6464 (E.D. Mo. 1974).
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from enacting legislation which unreasonably or arbitrarily discriminates against one individual in favor of another in like situations. Under the traditional equal protection test a classification will be upheld
if there is a "rational" relationship between the classificiation and the
subject matter of the legislative enactment. The plaintiff's burden of
proof is heavy, for the presumption is that the state legislature acted
within its constitutional power.
The Warren Court expanded the equal protection doctrine so that
statutory classifications based on certain "suspect" 74 criteria or affecting
"fundamental interests" 75 are held to deny equal protection unless justified by a "compelling" governmental interest. Under this standard the
state carries the burden of establishing the presence of a compelling
interest.
The majority of the Burger Court, however, seems to view equal
protection as a means-focused, relatively narrow ground of decision, a
position somewhere in between the minimal scrutiny of the traditional
doctrine and the strict scrutiny of the Warren Court. Such an approach
concerns itself solely with means, not with ends, and the yardstick for
validity is the purpose chosen by the legislatures, not constitutional interests per se. Professor Gunther sees this new test as a constitutional
requirement that "legislative means must substantially further legislative ends."76 Classifications created by the legislature must have a substantial relationship to the purposes for which the legislation is adopted.
Butts v. Nichols
Butts v. Nichols, 77 a recent federal district court case involving employment discrimination against persons with criminal records, exemplifies the new equal protection developments. Black and white convicted felons brought a class action challenging the constitutionality of
an Iowa statute prohibiting employment of convicted felons in any civil
service jobs. The plaintiffs based their arguments on Title VII and
the equal protection and due process clauses of the Fourteenth Amend74. Suspect classifications include race (see, e.g., Loving v. Virginia, 388 U.S. 1
(1967); McLaughlin v.Florida, 379 U.S. 184 (1964)); ancestry (see, e.g., Korematsu
v. United States, 323 U.S. 214 (1944)); and alienage (see, e.g., Graham v. Richardson,
403 U.S. 365 (1971)).

75. Fundamental interests include equal access to voting (see, e.g., Kramer v.
Union Free School Dist., 395 U.S. 621 (1969)); the right to travel (see, e.g., Shapiro
v. Thompson, 394 U.S. 618 (1969)); and the right to privacy (see, e.g., Roe v. Wade,

410 U.S. 113 (1973); Eisenstadt v. Baird, 405 U.S. 438 (1972); Griswold v. Connecticut, 381 U.S. 479 (1965)).
76. Gunther, The Supreme Court, 1971 Tern-Foreword: In Search of Evolving Doctrine on a Changing Court: A Model for a Newer Equal Protection, 86 HARv.
L. REv.20 (1972).

77.

8 BNA Fair Emp. Prac. 676 (S.D. Iowa 1974).
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ment, specifically the compelling state interest test. The court used
the means-focused test favored by the majority of the Burger Court in
ruling that the statute violated the equal protection clause.
The court in Butts refused to apply the strict scrutiny test favored
by the Warren Court. The plaintiffs based their arguments for a strict
scrutiny test on three grounds: (1) race as a suspect classification,
since a disproportionate percentage of minorities in the state have criminal records; (2) criminal records as a suspect classification; and (3)
the right to seek employment as a fundamental interest. The Butts
court found all of these grounds to be without merit but nevertheless
held the statute unconstitutional, based on the impermissible means
used by the state to implement its goals.
The court began by isolating the state interest served by the statute. The supposed interest here was a protective one: the statute was
necessary because convicted felons cannot be relied upon to preserve
the public trust. The court next looked at the means of implementing
the state interest: the prohibition from employment of all convicted
felons in all civil service jobs. The means were held impermissibile
because of the across-the-board nature of the statute and the lack of
narrowing criteria. The court stated that consideration should be given
to the "nature and seriousness of the crime in relation to the job sought;
[t]he time elapsing since the conviction; the degree of the felon's rehabilitation; and the circumstances under which the crime was committed .... "78
Since the Burger Court is not likely to expand the list of suspect
classifications or fundamental interests, perhaps the Butts decision, using the reasonable means inquiry, is the most that can be expected in
court decisions based on equal protection. However, the plaintiff's argument in Butts for utilization of the strict scrutiny test based upon race
and convicted felons as suspect classifications and employment as a
fundamental interest merits closer attention."9
Race as a Suspect Classification in De Facto Discrimination

The Supreme Court has enunciated two standards as guidelines
in determining whether a classification is suspect: the class must be
(1) one that is historically and inherently suspect, or (2) one that
comes within the traditional indicia of suspectness by being "saddled
78. Id. at 682.
79. There is no compelling state interest which would justify the discrimination
involved in an across-the-board ban of felons for civil service jobs. The assertion that
all convicted felons cannot be relied upon to preserve the public trust fails to withstand
logical examination. Such assertions are mere generalizations and studies indicate that
ex-prisoners are as honest, punctual, cooperative, accurate, industrious and otherwise as
work oriented as other employees. See MiLLER, supra note 1, at 96-99.
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with such disabilities, or subjected to such a history of purposeful
unequal treatment, or relegated to such a position of political powerlessness as to command extraordinary protection from the majoritarian
political process."' 0
State action invidiously discriminating on the basis of race has long
called for the most rigid scrutiny. Since statistics show that blacks comprise a larger percentage of those with conviction records than they do
of the population as a whole, statutes which discriminate against
convicted felons also discriminate on the basis of race. Such a class
is clearly historically and inherently suspect. Minority felons as a class
also satisfy the traditional indicia of suspectness. As indicated by decisions like Gregory and Carter, minorities with criminal records face the
severe disabilities, unequal treatment, and political powerlessness that
have been held to warrant extraordinary protection.
Convicted Felons as a Suspect Classification
While classifications based on race, ancestry, and alienage have
been held historically and inherently suspect, classifications based on
criminal records have not been considered suspect. s ' Convicted felons
as a class should, however, also come within the traditional indicia of
suspectness.
History of Purposeful Unequal Treatment

The imposition of civil disabilities on convicted criminals can be
traced back to ancient Greece and Rome."2 The English manifestation
of this heritage was the procedure of "attainder," which meant the loss
of all civil and proprietary rights.8 3 Early American jurisprudence followed the English practice, and though independence brought the end
of attainder (except for those convicted of treason), the states were
quick to enact civil disability statutes. Thus, convicted felons have for
centuries faced purposeful unequal treatment.
DisabilitiesFaced by Convicted Felons

Every state has civil disability laws.8 4 These fall into one of two
groups: civil death statutes and specific disability statutes.8 8 Civil
death statutes are blanket provisions that deprive prisoners of their civil
80. San Antonio School Dist. v. Rodriguez, 411 U.S. 1, 28 (1973).
81. See, e.g., Upshaw v. McNamara, 435 F.2d 1188, 1190 (1st Cir. 1970).
82. Id. at 941.
83. Id. at 942.
84. Symposium, The Collateral Consequences of a Criminal Conviction, 23 VAND.
L. Rnv. 929, 950 (1970).

85. Id.
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rights while incarcerated; generally, such rights as the right to contract,
to inherit property, and to bring a civil suit are lost. 80 Specific disability
statutes delineate particular disabilities which follow a conviction and
which remain in effect during the term of imprisonment and thereafter unless restored by the state. The rights lost under these statutes
vary, ranging from the denial of the right to vote, to hold public office,
and to serve as a juror, to the denial of professional and occupational
licenses. 8 7 In addition, marital and parental rights of convicted felons
are often terminated by disability statutes. ss
The PoliticalPowerlessnessof Convicted Felons
Due to the class and racial structure of American society, the great
majority of prisoners are poor, lower class, members of minority groups,
and uneducated. Our prisons function like a national poorhouse, swallowing the poor, chewing them up and occasionally spitting them back
at the larger society. 9 The American criminal justice system reflects
the values of those who hold power in society and perpetuates institutions which serve primarily to feed large numbers of poor and minorities through the cycle of crime, imprisonment, parole and recidivism.
"Thus, criminal law, in both content and administration, often becomes
a political instrument, formulated and enforced by those with status and
power against those who, predominantly, are status-poor and powerless." 90
Employment as a Fundamental Interest
The Supreme Court has recognized that it is not necessary that
a right be specifically expressed in the Constitution for it to be considered fundamental. With respect to employment, various Supreme
Court decisions indicate that the right to earn a livelihood by following
one's legitimate occupation is implicit in the Fourteenth Amendment.
Thus, the Court in Truax v. Raich91 stated that "the right to work for
a living in the common occupations of the community is of the very
essence of the personal freedom and opportunity that it was the purpose
of the [Fourteenth] Amendment to secure." 2 Similarly, the Court in
Meyer v. Nebraska's included the right "to engage in any of the com86. Id. at 951.
87. Id. at 952.
88. Id. at 1064-75.
89. See Goldfarb, Prison: The NationalPoorhouse, TH NEW REPUBLiC, Nov. 1,
1969, at 15.
90. A m
mcAN FRmNDs SERVICE COmm., STRUGGLE FOR JUSTICE 100-01 (1971)
(report on crime and punishment in America).
91. 239 U.S.33 (1915).
92. Id. at 41.
93. 262 U.S.390 (1923).
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mon occupations of life" within the rights guaranteed by the Fourteenth
Amendment. 4
While the Court has yet to hold that the right to public employment is a fundamental interest, it has noted that the denial of public
employment is a serious blow to any citizen. 95 In addition, the Court
has suggested that no person can be denied government employment
because of factors unconnected with the responsibilities of his or her
position.9 6 Governmental employers are thus restrained by the Constitution from acting arbitrarily with respect to employment opportunities
they either offer or control.
Several state constitutions do accord statutory recognition to employment as a fundamental interest, and thus offer a more direct avenue for demanding strict scrutiny of practices which interfere with employment opportunities. For example, the California Supreme Court
in Sail"er Inn, Inc. v. Kirby9" held that:
The California Legislature accords statutory recognition to the right
to work by declaring the opportunity to seek, obtain and hold employment without discrimination a civil right. (Labor Code §
1411.)
Limitations on this right may be sustained only after the
most careful scrutiny. 98
Similarly, the Iowa Supreme Court in Ironworkers Local 67 v. Hart9
held that article I, section I of the Iowa Constitution, which provides
that all men are by nature free and equal "must and does extend into
the areas of. . . employment practices." 109
Due Process
In addition to equal protection arguments, the Fourteenth Amendment provides a procedural due process remedy for combating employment discrimination against ex-prisoners. While the equal protection
clause applies to any state action, the due process clause applies only
to state action which deprives individuals of life, liberty, or property.
Traditionally, a person has had to allege deprivation of a recognizable
right or liberty to compel judicial attention under the due process
94. Id. at 399.
95. See, e.g., Joint Anti-Fascist Refugee Comm. v. McGrath, 341 U.S. 123, 185
(1951) (Jaokson, J., concurring); United States v. Lovett, 328 U.S. 303, 316-17 (1946).
96. Pickering v. Board of Educ., 391 U.S. 563, 572-73 (1968); Schware v. Board
of Bar Examiners, 353 U.S. 232, 238-39 (1957).
97. 5 Cal. 3d 1, 485 P.2d 529, 95 Cal. Rptr. 329 (1971).
98. Id. at 17, 485 P.2d at 539, 95 Cal. Rptr. at 339; accord, Purdy & Fitzpatrick
v. California, 71 Cal. 2d 566, 579, 456 P.2d 645, 654, 79 Cal. Rptr. 77, 86 (1969):
"mhe state may not arbitrarily foreclose to any person the right to pursue an otherwise
lawful occupation."
99. 191 N.W.2d 758 (Iowa 1971).
100. Id. at 765.
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clause. However, in recent years courts have developed a different approach to due process, focusing on the reasonableness of the challenged
government action. The individual's right to be protected against arbitrary actions by the government is sufficient in and of itself to trigger
procedural due process protections the basic elements of which are notice and an opportunity to be heard (though the forms of notice and
the requisites of the hearing may depend on the particular interests
involved). Thus, the protection of procedural due process has been
extended to welfare recipients threatened with termination of welfare
benefits, 10 1 to parolees and probationers threatened with revocation of
the conditions of their release, 1° 2 and to garnishees threatened with attachment of their wages.' 0 3
Unfortunately, the courts have not been as vigilant in protecting
government employees as the trend in the above-mentioned decisions
would indicate. Thus, the Court in Board of Regents v. Roth'0 4 found
that government employment does not always involve a protected liberty or property right and held that the failure of a state college to rehire a nontenured professor did not violate any right under the due
0 5 which also involved
process clause. In Perry v. Sindermann,1
a state
college teacher, the Court found the employee entitled to procedural
due process only because there was a property interest-a de facto system of tenure-and the teacher had obtained tenure under that system.
In Arnett v. Kennedy, 0 6 which dealt with the discharge of a nonprobationary federal employee, the court found that there was no expectancy of job retention meriting procedural protection under the due
process clause, and that post-termination hearings adequately protect
employees' liberty interest.
Justice Marshall's dissents in Roth and Arnett are more persuasive
than the majority rationale. Marshall accepts the limitation of due process to deprivation of life, liberty or property, but goes further than the
court in defining the terms liberty and property. For example, in Roth
he stated:
In my view, every citizen who applies for a government job is entitled to it unless the government can establish some reason for
denying the employment. This is the "property right" that I believe
is protected by the Fourteenth Amendment and that cannot be denied "without due process of law." And it is also liberty-liberty
101.
102.
(1973).
103.
104.
105.
106.

Goldberg v. Kelly, 397 U.S. 254 (1970).
Morrissey v. Brewer, 408 U.S. 471 (1972); Gagnon v. Scarpelli, 411 U.S. 778
Sniadach v. Family Finance Corp., 395 U.S. 337 (1969).
408 U.S. 564 (1972).
408 U.S. 593 (1972).
416 U.S. 134 (1974).
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to work-which is the "very essence of the personal freedom and
07
opportunity" secured by the Fourteenth Amendment.
Similarly, in Arnett, Marshall states that a government job is a type of
wealth or property and not just a privilege.' 08 In addition, Marshall
maintains that a discharged employee should be afforded a full evidentiary hearing in view of the importance of the interest at stake."0 9
The Irrebuttable Presumption Test

One further due process argument merits attention. The Court
in recent years has expanded the traditional concept of procedural due
process in a substantive direction through an irrebuttable presumption
analysis. The thrust of decisions in this area has been to find a statute
violative of the due process clause where a legislatively significant fact
is presumed from a separate, proven fact under a procedure that denies the individual involved an opportunity to rebut the presumption. 10
The irrebuttable presumption doctrine has led to a significant intensification of judicial intervention under the due process clause. The
correspondence that the court demands between the basic proven fact
and the presumed fact appears to impose considerable scrutiny on statutory classifications. For example, in Vlandis v. Kline"' the court held
unconstitutional a Connecticut statute which permanently classified individuals as nonresidents for tuition purposes at a state university on
the basis of their past or present place of residence at the time of their
application. The standard adopted by the court was quite demanding:
[I]t is forbidden by the Due Process Clause to deny an individual
the resident rates on the basis of a permanent and irrebuttable presumption of nonresidence, when that presumption is not necessarily
or universally true in fact, and when the State has reasonable
al2
ternative means of making the crucial determination."
Vlandis and a number of other other cases clearly establish that
a conclusive statutory presumption which may be inaccurate and which
adversely affects the rights of individuals violates due process.
Moreover, conclusive and irrebuttable presumptions are no less
constitutionally defective because they serve some administrative expediency. Due process requirements are not satisfied by a mere show
107. 408 U.S. at 588-89.
108. 416 U.S. at 209.
109. Id. at 214; see Comment, Due Process and Public Employment in Perspective:
Arbitrary Dismissals of Non-Civil Service Employees, 19 U.C.L.A.L. REv. 1052 (1972).
110. See, e.g., Cleveland Bd. of Educ. v. LaFleur, 414 U.S. 632 (1974); United
States Dep't of Agriculture v. Murry, 413 U.S. 508 (1973); Vlandis v. Kline, 412 U.S.
441 (1973); Stanley v. Illinois, 405 U.S. 645 (1972); Bell v. Burson, 402 U.S. 535
(1971).
111. 412 U.S. 441 (1973).
112. Id. at 452.
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ing of administrative convenience. For example, the court in Stanley
v. Illinois,1 3 held that:
[T]he Constitution recognizes higher values than speed and efficiency. Indeed, one might fairly say of the Bill of Rights in general, and the Due Process Clause in particular, that they were designed to protect the fragile values of vulnerable citizenry from the
overbearing concern for efficiency and efficacy that may characterofficials no less, and perhaps more,
ize praiseworthy government
than mediocre ones. 114
Statutes like the Iowa law noted above 15 barring all felons from
government employment use the proven fact of an applicant's prior felony conviction to establish conclusively that person's unfitness for civil
service employment. In light of the above-mentioned due process decisions it seems clear that such a conclusive statutory presumption is
not necessarily or universally true in fact. While some convicted felons
may be unfit for public employment, the presumption that all convicted
felons are in fact unfit for such employment is obviously rebuttable.
Numerous factors which may have no relationship to a person's ability
to work in a specified civil service job may lead to a conviction record.
A general category of convicted felons is patently too broad to be reasonable when it leads to automatic preclusion from any form of public
employment.
Evaluation of Fourteenth Amendment Approach
Both the equal protection and the due process clauses of the Fourteenth Amendment offer redress to ex-prisoners seeking public employment regardless of race. Invalidation of statutes on equal protection grounds compels legislatures to draw distinctions more accurately.
Thus, the court in Butts called for a refinement of classification to avoid
the illegal effects of across-the-board prohibitions on 'the employability
of ex-prisoners. The court suggested a tailoring of the statutory
scheme to conform to what might be legitimate state interests-in effect a showing that the prior conviction is related to the job in question
(e.g., conviction of embezzlement and a job requiring the handling of
large sums of money). In addition, the Butts court indicated a preference for the position adopted by certain EEOC decisions mandating
employer consideration of the nature and seriousness of the crime in
relation to the job in question, the time elapsed, the degree of rehabilitation, and the circumstances involved.
Invalidation of practices on procedural due process grounds entitles the aggrieved individual to notice and a hearing at which a tribunal
113. 405 U.S. 645 (1972).
114. Id. at 656.
115. See text accompanying notes 77-78 supra.
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can determine whether denying a benefit to or imposing a burden on
the individual is consistent with the statutory purpose. The hearing
body must be empowered with the authority to prevent or correct any
harm which the individual has suffered or has been threatened with
as a result of arbitrary governmental action.
Even as delimitated by the Court in the Roth and Arnett decisions
noted previously, modem due process arguments can be used by ex
prisoners in fighting employment discrimination. Thus, in Roth the
Court noted that the state had not made any charge against the respondent that might damage his standing and associations in the community, but that if it had "due process would accord an opportunity to
refute the charge before University officials." 116 It can be argued that
ex-prisoners should be entitled to use this approach, in that nonhiring
or dismissal solely because of their criminal record damages their new
standing and association in the community. Once having served time,
an ex-prisoner is supposedly entitled to a clean slate and a blanket
provision against all future public employment implies that he or she
can never again be trusted. Such a pronouncement surely damages
any good reputation the former prisoner might be building in his or
her effort to create a new life.
Similarly, a finding of due process unconstitutionality under an irrebuttable presumption analysis preserves the classification as a rebuttable presumption, but mandates a hearing at which the individual may
show that his or her classification is inconsistent with the statutory purpose. With respect to ex-prisoners, clearly the presumption of unfitness for public employment can be rebutted. In sum, both the meansfocused equal protection analysis and an irrebuttable presumption analysis identify important interests in ex-prisoners' employability sufficient to trigger an exacting scrutiny of the means-end relationship, and
lead to a declaration of the unconstitutionality of across-the board bans
117
on the employment of ex-prisoners.
Legislative Approaches to Employment Discrimination
Against Ex-Prisoners
Private Employment
Legislation provides another way to attack employment discrimination against ex-prisoners. Recently, Hawaii became the first state
116. 408 U.S. at 573.
117. Some courts have blurred the distinction between equal protection and due
process standards. In Thompson v. Gallagher, 489 F.2d 443 (5th Cir. 1973), the court
struck down, on both equal protection and due process grounds, a city ordinance barring from municipal employment veterans with less than honorable discharges stating
that in many cases it makes little difference which clause of the Fourteenth Amendment
is used to test the statute in question. Id. at 447.
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to enact laws prohibiting discrimination against ex-prisoners in private
employment, thus making it as illegal for a company to base personnel
decisions on a person's criminal record as on a person's race or sex.
It is now an unlawful employment practice in Hawaii for an employer
to refuse to hire or to discharge anyone because of his or her race, sex,
age, religion, color, ancestry, or arrest or court record which does not
have a substantial relation to the functions and responsibilities of the
prospective or continued employment."'
The law prohibits an employer or employment agency from making any inquiry, either verbally or on an application form, into an applicant's criminal record, unless the employer proves that specific jobs require discriminatory selection as a "bona fide occupational qualification." Employers are being asked to "box-off' in a separate section
of their application forms a question regarding convictions, with a disclaimer indicating that the applicant will not be discriminated against
for an affirmative answer unless the position sought directly relates to
his or her offense." 9 In addition, employers are being advised to inlude in this box the sentence: "Do not fill in unless requested by the
interviewer."' 20 The objective is for the question only to be asked if the
person is applying for a job handling money or some other sensitive
position.'12 Enforcement is the responsibility of the state's Department
of Labor and Industrial Relations, which has the power to issue orders
following a public hearing if conciliation on a complaint fails. 22
Public Employment

Legislation with regard to the removal of mandatory restrictions
against ex-prisoners in public employment also has been enacted recently. Florida took the lead in this effort in 1971 by adopting a law
which provides that an ex-prisoner shall not be disqualified from public employment or licensure solely because of his conviction. 2 3 Denial
118. HAWAU REv. STATUTEs tit. 21, ch. 378, § 378-2(1) (Supp. 1974). "'Arrest
and court records' include any information about an individual having been questioned,
apprehended, taken into custody or detention, held for investigation, charged with an offense, served a summons, arrested with or without a warrant, tried, or convicted pursuant
to any law enforcement or military authority." Id. 378-1(6).
119.

NATONAL CLEARINGHOUSE ON OFFENDER EMPLOYMENT RRICTIONS, ABA,

OFFENDER EMPLOYMENT REV. 1, 2 (July 1974).

120. Id.
121. Id.
122. Id. Neither the Hawaii Chamber of Commerce nor the police opposed the
act. The Honolulu Police Department even submitted testimony before the House Committee on Judiciary and Corrections which stated, in part, that criminal offender records
of the police "should never be used for disseminating information relating to the arrest
and/or conviction for employment or licensing purposes."
123. FLA. STAT. ANN. § 112.011 (Supp. 1974).
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of empoyment is allowed only if the applicant was convicted of a felony
which relates to the position of employment sought or to the specific
occupation, trade, vocation, profession, or business for which the license, permit, or certificate is sought. In 1973, Washington adopted
a similar proposal which in addition provides -that only convictions of
less than ten years may be considered.' 2 4
Connecticut in 1973 enacted an even stronger statute which unequivocally states that "[a] person shall not be disqualified (from state
employment or licensure) . . .solely because of a prior conviction of
a crime ... ."125 An applicant can be rejected only if, after considering the nature of the crime and its relationship to the job for which
the person has applied, information pertaining to the degree of rehabilitation, and the time elapsed since the conviction or release, the state
or its agencies determines that the applicant is not suitable for the position of employment or license sought. In addition, if rejected the applicant must be given a written statement specifically detailing the reasons therefore. Records of arrest not followed by conviction or erased
convictions may not be considered.
Along similar lines, the District of Columbia government has
stated that it advocates the hiring of rehabilitated offenders and has
standardized its reviewing procedures for ex-prisoner applicants. 2 6
Each case is judged on its own merits and an investigation is made of
the conviction based on the following criteria: circumstances under
which the offense occurred, age at time of offense, whether the offense
was an isolated or repeated violation, social conditions that may have
contributed to the offense, evidence of rehabilitation, and the kind of
position for which the applicant is applying. The same review considerations are given employees whose felony convictions are discovered after they are hired.
State and Local Human Rights Commissions
Various state and city human rights commissions have also enacted
guidelines concerning the discriminatory effects of criminal record inquiries. For example, the Washington State Human Rights Commission preemployment inquiry guide forbids all inquiries relating to arrests and limits inquiries concerning convictions to those reasonably related to fitness for the particular job sought, and then
only convictions
27
within seven years of the date of the job application.
124. WASH. REV. CODE ANN.§ 9.96 A.020 (Supp. 1974).
125. CoNN. GEN. STAT. ANN. § 4-610 (Supp. 1975), as amended, Pub. Act. No.
74-265, Conn. Legis. Serv. (1974).
126. OFFENDER EMPLOYMENT REv. 6 (Jan. 1974).
127. WASH. ADmN.CODE § 162-12-140 (1974).
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The Minneapolis Civil Rights Department policy, the first of its
kind in the nation, declares that it is "unlawful discrimination for any
employer to fire or to refuse to hire or promote on the basis of a person's record of arrest or conviction, unless the employer can prove that
a person with that particular conviction record could not do the job satisfactorily."1 2
This standard applies regardless of whether the employer has an overall "no convictions" policy or a less strict policy concerning only certain types of offenses, frequency of conviction or
length of time since conviction or release. Where an employer's policy
applies to all or a group of jobs, proof of validity must be shown for
each job. Even where the policy is to consider conviction records for
a particular job, the employer may need to show that this is validly applied to the job or jobs in question.
The Minneapolis policy is based both on data collected by the Department showing that discharging an employee or refusal to hire or
promote on the basis of a conviction record has a disparate adverse effect on minority groups, and on the Supreme Court's ruling in Griggs
v. Duke Power Co.. 2 9 Simiarly, the New York City Commission on
Human
Rights relied in part on Griggs, Gregory v. Litton Systems,
Inc., 30 and Carter v. Gallagher,131 when it determined that employment opportunities could not be withheld
unless it can be shown that a person with that particular conviction
record could not satisfactorily perform the job in question, or that
the prohibition [on employment] is necessary to the safe and efficient operation of the business, or that a state or local licensing law
or regulation prohibits the employment of such individual.' 32
The Los Angeles Committee on Human Relations guidelines are
not as broad as those of Minneapolis and New York City and seem to
be aimed primarily at youthful offenders.' 3 These guidelines recommend that a differentiation be made between arrest and conviction in
the consideration of an applicant's record; that a careful evaluation be
made of the frequency and severity of the violations; that consideration
be given to the age of the applicant at the time of the offense; that
elapsed time since a conviction be a prime consideration; that the whole
individual be looked at, not just one aspect of the person's history; and
128. Minneapolis Comm'n on Human Relations, Policy on Employment of People
with Conviction Records, June 22, 1972.
129. 401 U.S. 424 (1971). See text accompanying notes 29-31 supra.
130. 316 F. Supp. 401 (C.D. Cal. 1970), modified on other grounds, 472 F.2d 631
(9th Cir. 1972).
131.

452 F.2d 315 (8th Cir.), cert. denied, 406 U.S. 950 (1972).

132. City of New York Comm'n on Human Rights, Guidelines on the Use of Arrest and Conviction Records as Job Selection Criteria, Jan. 4, 1973.
133. Los Angeles County Comm'n on Human Relations, Comm. on Employment,
The Employment of Persons with Police Records (undated).

THE HASTINGS LAW JOURNAL

[Vol. 26

that the nature of the work may have a bearing on the employability
of those with police records.
The San Francisco Human Rights Commission recently adopted
a rule prohibiting the use of arrest-conviction records or less-than-honorable military discharge records as a per se bar to employment.' 3 4
With respect to city contractors, the commission ruled that an application form requiring arrest record information or denial of employment
because of a record of arrest without convictions will be considered an
act of discrimination. Denial of employment because of conviction or
less-than-honorable discharge records will be investigated by the commission to determine whether there is a bona fide job relationship to
justify the denial.
The commission also decided to undertake an employer information program aimed at delineating the current state of the law, the commission's enforcement responsibilities and the following general guidelines:
[N]o employment application forms or interviews should request
[arrest record] information.
1. In addition, all acquittals, convictions reversed on appeal,
convictions under authority of juvenile laws, and convictions
. . .expunged. . . should be excluded from consideration as
criteria for judging fitness for employment or promotion.
2. Under only extraordinary circumstances should an employer inquire into an applicant's military discharge record
and then the employer should establish a direct relationship
to the job sought.
3. All employers should establish job-related and applicant
rehabilitation standards for the employment or promotion of
persons with conviction records. Recency of the crime, age
of the offender
and evidence of rehabilitation should be con35
sidered."1
Furthermore, the commission established a committee of employers
and expects to develop a program or programs to increase employment
opportunities for people with conviction records, and to recommend
guidelines for the most effective application of nondiscrimination rules
in connection with the evaluation of charges of discrimination and the
development of affirmative action approaches.
Evaluation of Legislative Remedies
For any legislative remedy to be effective, employability of the exprisoner should be the general rule and the burden of establishing exceptions should be on the employer. No employment opportunity
134. San Francisco Human Rights Comm'n, Recommendations on Arrest, Conviction and Military Records and Their Use by Employers, Feb. 26, 1975.
135. Id.
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should be denied unless there is a direct relationship between the crime
committed and the employment sought. In addition, all discrimination
should be prohibited after specified time periods have elapsed.
One advantage of legislative remedies is that their scope can be
much greater than that which a court could provide. Another advantage is the stamp of democratic consensus which attaches to legislative
action. The representative process may impart a substantial legitimacy
even to unpopular statutory actions. The added legitimacy may be sufficient to bring about voluntarly compliance.
A Model Approach to Nondiscriminatory
Hiring Practices
A recent out of court settlement in a case involving the employment policy of a major California bank with respect to ex-prisoners
combines some of the best features of the judicial and legislative remedies previously discussed and offers a potential model for employers. 13 6 This policy is designed to limit access by personnel officers
to only that criminal record data which is relevant to job performance,
and to provide applicants with a chance 'to correct errors and to make
additions to data about their records and to participate in a review of
a rejection decision based on a criminal record. All arrests, acquittals,
juvenile convictions and expunged convictions are expressly excluded
from consideration. Only those convictions dealing with dishonesty or
breach of trust may be considered in judging the fitness of an applicant
for employment. Other convictions are considered only when identified in advance as relevant to performance in a particular job at the
bank. Job-related convictions are considered only on an individual
basis with particular import given to evidence of rehabilitation, the circumstances surrounding the offense, the age of the offender at the time
of the conviction, and the recency of the crime.
Prior to making a decision to reject the applicant, the personnel
officer must provide the applicant with all criminal information under
consideration and must give the applicant a chance to correct or amend
the data. The applicant must also be given an opportunity to state why
he or she should be hired in spite of the conviction. When a personnel
officer decides to reject an applicant because of his or her conviction
record, the officer must notify the affected person in writing of the reasons for the decision. The applicant may then appeal to the Special
Committee (comprised of representatives from the personnel staff, security staff and legal staff) for a review of this decision. The appeal
procedure includes such safeguards as the right to attend and present
136. Union Bank Policy Regarding Employment of Persons with Arrests and Conviction Records, Jan. 31, 1974.
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evidence and witnesses (such as probation and parole officers), the
right to counsel or other representation, and written notice of the reasons for the Special Committee's decision.
In addition, on a quarterly basis, the Special Committe reviews all
ex-offender records and submits a report to the Employment Law Center (a project of the Legal Aid Society of San Francisco) outlining by
race and job title the number of persons with criminal records who have
been employed, the number who have been rejected and the reasons
for such rejection.
This model approach combines some of the strongest elements of
the various approaches discussed herein. It builds on a Title VII approach and goes beyond both Griggs and Gregory by strictly construing job-relatedness and expressly excluding not only arrests but also acquittals, juvenile convictions, and expunged convictions. It provides
broader due process rights than alluded to in Carter, adopting the
EEOC policy of evaluating a broad spectrum of considerations in evaluating the individual's fitness for employment. It embraces Fourteenth
Amendment arguments by obviously precluding any provision for acrossthe-board bans on the employment of ex-prisoners. Further, it calls
for the establishment of certain standards and procedures similar to
those in the various state legislative approaches, and also offers in effect an affirmative action program to increase the employment opportunities of ex-prisoners. Finally, it is an existing and viable program
which has been in effect for over a year and has resulted in the hiring
of a substantial number of both minority and white ex-prisoners.
Conclusion
Ours is a penalty system of justice. Ex-prisoners continue to suffer from statutory and extra-legal penalties long after their release from
prison.
Such negative attitudes toward the employment of ex-prisoners
are incongruous in two respects. First, such reasoning falls to take into
account the fact that only one out of every fifteen or twenty serious
crimes results in a conviction 8 7 and that most adults at one time or
another commit crimes punishable by jail or prison sentences but are
never caught.'1 8 The result is that large numbers of criminals without
records are presently employed without problem and the only signifi137.

B. BorEiN, OuR C riES BuRN 23 (1972).

138. According to a national survey made in 1965 by the President's Crime Commission, 91% of all adult Americans "admitted that they had committed acts for which
they might have received jail or prison sentences." PRP.aENT'S COMM'N ON LAw ENFORCEMENT AND ADMINISTRATION OF JUSTICE, THE CHALLENGE OF CRIME IN A FREE SOCIETY,

at v (1967).
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cant difference between "acceptable" employees and unacceptable exprisoners is that the latter were caught and convicted.
The second factor underscoring the incongruity of such attitudes
is the positive experience that many employers have had with ex-prisoners they have hired. Several studies have indicated that ex-prionsers
are as honest, punctual, cooperative, accurate, industrious, and otherwise endowed with work-oriented qualities as are other employees.
The few differences reported between offenders and nonoffenders were
more favorable to the employee with the criminal records. 139
Society has tried to expiate its guilt over the plight of ex-prisoners
by providing some means to restore partially the ex-prisoners' status
in society through such measures as repeal of civil disability laws, record sealing, and expungement. Such attempts seem to indicate that
ex-prisoners ought at some point to be able to stop "paying their debt."
However, these measures are largely ineffective and serve only to protect society from a confrontation regarding its 40own aberrant attitudes
about ex-prisoners and the necessity for change.1
By treating ex-prisoners as social and economic misfits we continue to avoid answering basic questions about the dehumanizing effects of America's institutions. Employment discrimination against exprisoners keeps thousands of persons out of the job market or trapped
in a secondary job market and perpetuates institutions and practices
which serve functionally to force large numbers of minorities and poor
whites through the cycle of crime, imprisonment, parole and recidivism.
The price we pay for such discrimination is an increasing number of
embittered and alienated individuals and an increasing amount of
crime.
A concerted judicial and legislative attack must be made against
policies which discriminate against the employment of ex-prisoners.
Title VII and the Fourteenth Amendment equal protection and due
process clauses offer a strong foundation on which to base an attack
from the judicial perspective. Legislation and human rights commission guidelines such as those discussed provide another approach to the
problem. The model approach presented herein exemplifies a workable combination of these approaches. Such a broad-based attack is
imperative, for nothing less will serve to end the unjust discrimination
faced by ex-prisoners in this society.
Kay Kohler*
139. See note 79 supra.
140. Kogon & Loughery, Sealing and Expungement of Criminal Records-The Big
Lie, 61 J. Cium. L.C. & P.S. 378 (1970).
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